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Nathaniel Shipman. 


Long service in the Federal courts has made 
the name of Judge Nathaniel Shipman of 
Hartford, Conn., familiar to all who have to 
do witb Federal jurisprudence. Judge Ship- 
man was born at Southbury, Conn., August | 
1828. He was graduated from Yale| 
college in the year 1848. Thereafter he| 
studied law with Hon. Thomas B. Osborne | 
of Fairfield, Conn., and also in the Yale law 
school. He was admitted to the bar of Con. | 
necticut in August, 1850, and entered upon 
the practice of his profession in the city of 
Hartford. He was a member of the Con-| 
necticut house of representatives from Hart- 
ford in 1857, and was executive secretary of | 
Governor Buckingham from 1858 to 162. | 
His practice at the bar continued from Octo- | 
ber, 1850, to April, 1873, during which time | 
he attained to such leadership in his profes- | 
sion that, on April 16, 1873, he was appointed 
by President Grant to be United States dis- 
trict judge for the district of Connecticut. | 
He held that office until March 17, 1892, when 
he was appointed United States circuit judge 
for the second circuit. 

The opinions of Judge Shipman written 
during the past twenty-six years have covered 
many subjects, from contracts and negligence 
to admiralty, tariff, trademarks, copyrights, 





22, 


| remedy for avoiding war. 


the law of patents. A great number of pat- 


}ents of almost every kind of subject, from 


designs to machinery and from chemical proc- 


|} esses to electricity, have been subjected to 


his critical analysis and comparison and his 
sound judgment. A good illustration of the 
magnitude of some of these cases is found in 
that of Electrical Accumulator Co. o. Brush 
Electric Co. 1 U. S. App. 320, in which the 
report covers nearly 250 pages, though his 
opinion in the case, as in nearly all cases, is 
comparatively brief. Clearness of mind and 
clearness of statement are indicated in them all. 

Yale college conferred upon Judge Shipman 
the degree of LL. D. in 1884. He was mar- 
ried at Hartford May 25, 1859, to Miss Mary 
C., daughter of David F. Robinson. They 
have had five children, of whom four are 
living. 

sissies 


Address to the Czar. 


The address to the Czar by the New York 
State Bar Association ably advocates inter- 
national arbitration as the most practicable 
W. Martin Jones, 
who initiated and has led the whole move- 
ment in the New York State Bar Association 
in favor of international arbitration, is per- 
sonally the author of the admirable docu- 
ment which the committee, with cordial 
approval, adopted as an entirety, and which 
was transmitted by the state department to 
the Czar. It speaks for a body of active, 
practical men of the highest grade of intelli- 
gence. They think the leading nations have 
now emerged far enough out of barbarism to 
recognize the supremacy of law over violence 
in the arbitrament of international differences. 
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The correctness of this estimate is the _— 
question in the case for men who respect | 
justice. There can no longer be found a 
people among whom, as between individuals, 
the rule of violence is still absolute and all 
controversies are settled by fighting. But 
euch brutal savagery still survives in the set- 
tlement of disputes between nations. The 
only check on a big nation, if it chooses to 
oppress or even to annihilate a smaller one, is 
the possible interference of other nations who 
may think their own interests jeopardized. 

The practical difficulties in the way of 
securing a reasonably safe method of admin- 
istering international justice are sufhciently 
obvious; but the fundamental requisites are a 
geueral recognition of the truth that justice 
and right ought to govern nations as well as 
individuals, and a reasonable trust that other 
nations are sufficiently civilized to accept 
those rules in good faith. Whatever tends to 
breed in a nation an unjust suspicion of other 
nations is a sin against the world’s peace. 
This condemnation is certainly due to Kip- 
ling’s vivid and powerful ‘‘Truce of the 
Bear,” unless his peculiarly insulting imputa- 
tion of duplicity in the Czar’s peace proposal 
is justified. Yet, with all its impressiveness 
as literature, it seems to have done but little 
toward instigating suspicion of the Czar's 
good faith. The expectation of results from 
the comipvg Peace Congress has not been great, 
notwithstanding the general «belief in the 
good motives of the rulers. There has been 
much doubt of the practicability of most of 
the measures suggested. But,if the Czar will 
cast his powerful influence in favor of a sys- 
tem of international arbitration, there will be 
bright promise of a new era of peace and law 
and justice between the nations. 


- 


Change of Rural Road to City Street. 

The contention that the increase of the 
uses to which a rural highway is subject when 
it becomes a city street constitutes an addi- 
tional servitude for which u new condemna 
tion is required, was rejected by the supreme 
court of Oregon in Huddleston v. Eugene, 43 
L. R. A. 444. A highway in a country, con- 
demned and paid for, is subject to a public 
easement. This easement is for any public 
use which is properly connected with the use 
of the highway for passage. The incidental 
uses which may be appropriate vary with the 
conditions, the population, and the number 
and kinds of neighboring buildings and other 








improvements. Therefore, while the public 
easement has an enlarged use, and in one 
sense constitutes an increased burden as the 
country highway changes into a town street, 
these changes were within the reasonable con- 
templation of the parties at the time of con- 
demnation. In addition to this it should be 
said that there is no actual hardship or injus- 
lice involved, since there is no actual damage 
sustained by the abutting owner on account 
of these changes, since he is usually benefited 
in large measure by the growth from rural to 
urban conditions. : 


—— a 


Limiting Right of Jury Trial to Trial 
on Appeal. 

The sufficiency of a jury trial on appeal to 
satisfy the constitutional right to a trial by 
jury was shown in a note. to Miller », Com. 
(Va.) 15 L. R. A. 441, to be upheld by former 
decisions of the state courts, although it was 
denied in that case and also in State o. Gerry 
(N. H.) 38 L. R. A. 228, both relying on 
Callan v. Wilson, 127 U. 8. 540, 32 L. ed. 223. 
But the Virginia case was overruled in Brown 
v. Epps, 27 L. R. A. 676, and now the United 
States Supreme Court, in Capital Traction Co. 


v. Hof (April 11, 1899) U. 8. Advance 
Sheets, p. 583, distinguishing Callan ov. Wil- 


son, decides that a common-law trial by jury 
in a court of record upon appeal from a judg- 
ment of a justice of the peace in a civil action 
is sufficient to satisfy the constitutional right 
of trial by jury under the 7th Amendment, 
although the appellant is required to give 
bond, with surety, to prosecute the appeal 
and to abide the judgment of the appellate 
court. The case of Callan 2. Wilson is ex- 
plained as a decision controlled by the 5th 
and 6th Amendments to the Federal Consti- 
tution, which contain, not only provisions for 
trial by jury and for due process of law, but 
also for ‘‘speedy and public trial by an im- 
partial jury” in criminal prosecutions. It is 
therefore now established that so far as the 
right to trial by jury depends upon the 
Federal Constitution it is satisfied by allowing 
the jury trial in a court of record on appeal, 
without allowing it in the first instance. The 


New Hampshire decision in State o. Gerry is 
not in harmony with the other decisions on 
the subject, but except for this there is sub- 
stantial agreement in both state and Federal 
courts with the doctrine that a jury on appeal 
satisfies the Constitution. 
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Pay of Jurors. 


Jury service is a public duty which the 
state may doubtless compel every good citizen 
to perform without compensation, as was held 
in Neely v. Staie, 4 Baxt. 174; but it is never- 
theless unjust to compel a comparatively few 
citizens to bear the whole burden of this pub- 
lic service. Jurors ought not to be required 
to do jury duty at a great sacrifice. Some 
sacrifice may be necessarily incidental to the 
system, but the pay of a juror ought to be 
large enough to constitute just compensation 
in at least a majority of instances. The fees 
ought to be enough to pay the fair value of 
the time of the average juror. Fees amply 
large for the unfit men who seek the service 
for the sake of the pay are not large enough 
to compensate fit jurors who have to leave 
their business to attend court. 

Patriotic citizens ought not to complain of 
being compelled to serve as jurors merely be- 
cause the fees will not fully compensate them, 
if they do fairly compensate most of the 
jurors. In cases of special hardship the judge 
will excuse a citizen from service, and any 
merely slight and incidental sacrifice of con- 
venience and profit ought to be cheerfully 
borne as a part of a good citizen’s duty. But 
the state perpetrates a wrong if it compels 
men to serve on juries without paying them 
the full value of their time and services as 
nearly as that can be approximated by any 
general rule. Jurors are as truly entitled to 
fair pay as judges are. Judges are often paid 
too little, yet they are usually paid enough so 
that fit men are willing to serve in that capac 
ity. Jurors are no less entitled to be paid rea- 
sonable compensation for their similar, though 
briefer, services in the administration of jus 
tice. 


Selection of Jurors, 


The strength of the jury system lies in the 
fact that a jury represents the whole people. 
Its chief value would be lost if juries consti- 
tuted a particular class of people. But its 
chief fault has been that jurors were too often 
below the average level of intelligence and 
character. A good jury must have iatelli- 
gence fully up to the average, and an integ- 
rity that is not measured by any averages but 
is free from suspicion. Honest men of, at 
least, ordinary intelligence, taken indiscrim 
inately from all ranks, classes, and occupa- 


| 





tions, are indispensable to the proper working 
of the jury system. 

An improvement of this system has already 
been made in many places but is yet impera- 
tively demanded in other places. An address 
by David Cross recently made before the 
judiciary committee of the New Hampshire 
house of representatives makes a strong de- 


|mand for the adoption of the system of jury 


commissioners in that state, and says that in 
every city of the United States in which it 
has been adopted the result has been better 
jurors and a better administration of justice. 
This address is valuable and gives much in- 
formation concerning the different modes of 
selecting juries in different states. Political 
considerations in the selection of jurors are 
peculiarly pernicious. The men to whom the 
selection isa favor are almost invariably unfit. 
Fit men usually sit at a sacrifice and do not 
ask for appointment as a political favor. 
A commissioner or board of commissioners 
charged with the duty of selecting the general 
county list is much more free from local and 
personal influences than any town or ward ofii- 
cer, who must make the selection from his 
own neighbors, some of whom have a per- 
sonal claim upon him for their support of him 
in political caucus and at the polls. In cities 
where ward bosses have acquired a strong 
grip this political selection of jurors reaches 
its worst phase, and that is aggravated by the 
selection of talesmen from the courthouse 
hangers-on without other visible means of 
support, who are known as _ professional 
jurors. 

The magnifying of defects may prove any 
human institution to be monstrous. In this 
way demagogues can work up bitter opposi- 
tion to anything in church or state, and crack- 
brained theorists with honest but pitiful error 
turn themselves into anarchists. Ideal admin- 
istration of justice can be had only when the 
men who administer it are perfect. But the 
defects of the jury system have been far more 
glaring than was necessary in the present state 
of society. This was due to needlessly bad 
methods of selection. Public attention has 
recently fixed itself on the subject, with good 
results already in many places and good pros- 
pects for others. The constitutionality of a 
law providing for selection of a special list 
for criminal trials, by a special jury commis- 
sioner, in counties having a certain population, 
is upheld by the recent New York case of 
People v. Dunn, 157 N. Y. 528, 43 L. R. A. 247, 
The constitutionality of a statute providing 
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for a struck jury when deemed necessary by 
either party is upheld in the Minnesota case 
of Lommen e. Minneapolis Gas Light Co. 33 
L. R. A. 437, and similar laws have been up- 
held inv other states. But the most important 
legislation on the subject is that which pro- 
vides for good jurors on the general list, and 
not merely for special cases or a special class 
A county jury commissioner chosen 
by the judges of the county seems especially 
likely to give satisfactory service. If ap- 
pointed by the courts, he will be more likely 
to be free from political influences and to 
make his selection purely in the interests of 
the administration of justice. 


of cases. 


——— <> 


Presumption of Affection for Wife. 


An instruction to the jury that ‘“‘the law 
presumes that a husband who lives with and 
cohabits with his wife, she bearing children, 
the issue of such cobabitation, has an affec- 
tion for her, and this presumption continues 
until it is overthrown by a fair preponderance 
of the testimony to the contrary,” was assailed 
as error in Beach 0. Brown (Wasb.) 48 L. R. 
A. 114, but the court well answered the un- 
lovable contention by saying: ‘‘We are not 
prepared to indorse the pessimistic view of the 
marriage relation contended for the appellant, 
and we think the instruction was correct.” 

If domestic life in this country had reached 
so low a level that a husband’s love for his 
wife could no longer be presumed, it would 
be darkly significant of national decadence. 
No civilization worth the name will long exist 
without domestic virtues. When the sense of 
the sacredness of one’s obligation toward his 
wife and the mother of his children dies away 
his loyalty to other obligations may be justly 
suspected. The weakening of character in 
this respect endangers it in all respects. A 
man who takes away his neighbor’s wife by 
easy divorce may be in some respects a man 
of character, but he belongs to a low stage of 
civilization. If brought up in an average 
American family, he is a moral degenerate. 
If he happens to be a man of great wealth and 
social or political prominence, he cannot es- 
cape the reproach of being an evil presence in 
the state. Prurient literature and lecherous 
plays, patterned on those which flourish in 
decaying nations, have made great growth in 
this country during the present generation, 
and during the same time there has been much 
increased toleration of laxity in marital rela- 
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The adoption by America of French 
and Italian ideas on these subjects might be 
pleasing to those who affect foreign customs 
and those who value a culture in the pleasure- 
giving arts more than nobility and greatness 


of character. But it would mean that the up- 
ward progress of this nation had ceased. If 
there is left umong us enough of the home 
virtues to withstand the enervating and cor- 
rupting influences of wealth and leisure, as 
well as the influence of less moral nations, we 
may look to the future of this country fora 
civilization and national greatness beyond any 
the world has yet seen. It will be fortunate 
for the nation if the presumption upheld in 
the Washington case shall continually prove 
to be justified. 
—_.q@—____ 


Abandoning a Fiction. 

A remarkable instance of the abolition of a 
fiction of law appears in the late Kansas case 
of Anthony v. Norton, 56 Pac. 529, in which 
the common-law rule that makes a parent’s 
action for the seduction of a daughter rest 
upon the loss of her services is held to be a 
mere fiction. which the Code of Procedure 
abolishes with ancient forms of action, feigned 
issues, and fictions in pleading, while it re- 
quires the actual facts constituting the cause 
of action to be stated. 

A criticism that has been made on this case 
says: ‘* The rule abolished by the court is not 
a rule of pleading; it is a rule of substantive 
law; a rule of right as much as any other rule 
of the common law.” This criticism seems to 
be sound so far as the decision rests upon the 
abolition by the Code of ‘‘fictions in plead- 
ing.” The court evidently realized this, for 
it proceeded to say: ‘‘ Not only was it the de- 
sign of the Code to simplify the rules of 
pleading by reducing to unity all the various 
forms of action existing at common law, and 
requiring the parties to state the actual facts 
of the controversy, but it contemplited the 
existence of the modern and enlarged ideas of 
justice as to matters of substantive right which 
had begun to prevail. To furnish a better 
medium for the working out of the newer and 
more equitable thought was equally its de- 
sign.” But this is almost too general to be 
satisfactory to a party who insists that a 
change in the forms of pleading and procedure 
was not meant to include by mere implication 
a change in the substance and cause of action. 

But there is a broader question involved, 
That is, as to the power of the court, without 


ee 
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the aid of legislation, to abandon the outworn 
shell of a former rule of common law. If the 
rule bad its origin or its original promulgation 
in the decisions of the courts, was it not within 
the power of the courts to modify it by later 
decisions? That power was certainly exer 
cised in case of this common-law rule as to 
the necessity of the loss of service of a daugh- 
ter in such cases. If the courts could adopt 
the rule and could then change it little by 
little until it has become a mere pretense, can 
they not also abandon the pretense? If they 
had the power to abrogate the substance of the 
rule, have they not power to disregard its 
mere shadow? In exercising such a power a 
court may very likely be charged with judicial 
legislation. It must be admitted that courts 
often mistake, or at least misstate, their own 
function in making law. It is common to say 
that judges do not make but only declare the 
law, and even when they greatly modify or 
overrule a decision to say that the former de- 
cision was never the law. But the only use 
of such langnage, after all, is to conceal the 
real character of what the judges are doing. 
If the law is regarded merely as the underly- 
ing rule of right on which all decisions and 
statutes ought to be based, then, of course, the 
judges do not make it; neither do the legisla- 
tures. But the formulation and declaration of 
those practical rules which men usually refer 
to as the law has been in no small part the 
work of the courts as truly as the other part 
has been the work of the legislatures. Judge- 
made law is subject to modification or abro- 
gation by later judges in the same way that 
legislative acts may be subsequently modified 
or repealed. This is practically established 
by the whole course of common-law decisions, 
notwithstanding the common disclaimers by 
the courts, The impregnable fact is that 
courts, past and present, have gone on chang- 
ing the common law. The theory that they 
do not do so is itself a transparent fiction 
which discredits the law, although it may 
serve some practical purpose as a check on 
changes that might otherwise be too freely 
made. 


Over Caution. 


Our English and American friends who fail 
to give credit to ‘‘Case and Comment” for 
articles which they use may be assured that 
we have no objection to their giving credit in 
such cases, and, in fact, appreciate the courtesy 
of those who do so. 
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Bills and Notes. See also BUILDING AND 
LOAN ASSOCIATIONS. 

Reservation of. title to property as 
affecting negotiability of note for pur- 
chase price:—General rule; modifications 
of the rule; the effect of statutes; the 
Michigan decisions 27 


Building and Loan Associations; 
power of building association to issue 


negotiable paper 419 


Carriers; duty of railroad company to fur- 
nish cars to shippers:—(I.) General or 
statutory duty; (II.) contract duty; (III.) 


Interstate Commerce Act 225 


Cars. See also CARRIERS. 

Joint debtors; effect of judgment in an 
action against part of the obligors on a 
joint or joint and several contract to re- 
lease or limit the liability of other obli- 
gors:—(I.) Where the prior judgment is in 
an action on a joint obligation; (II.) where 
the prior judgment is in an actionona 
partnership obligation; (III.) where the 
common-law rule is affected by statute; 
(1V.) where some of the debtors are non- 
residents; (V.) where the prior judgment 
is on a separate obligation; (VI.) where 
the prior judgment is on a joint and sev- 
eral obligation; (VII.) where prior pro- 
ceedings affect subsequent proceedings 
in the same action; (VIII.) where the 
obligors are principal and surety; ([X.) 


classification by states and countries 161 


Judgment. See Jornt DEBTORS. 


Master and Servant; duties of master 
and servant with regard to rules promul- 
gated for the safe conduct of a business:— 
(I.) General principles; (II.) limits of the 
duty to promulgate rules: (a) in general; 
(b) extent of employer’s duty tested by 
the usage of other persons engaged in the 
same business; (c) rules prescribed must 
be definite and intelligible; (d) necessity 
for rules,—whether for court or jury to 
decide; (III.) habitual practice of em- 
ployees, how fara legal substitute for a 
rule; (1V.) the master’s duty to promul- 
gate his rules; (V.) the master’s duty to 
enforce his rules; (VI.) no recovery by 
servant unless omission to promulgate 
rules was proximate cause of the injury; 
(VIL.) construction and meaning of rules; 
(VIIIL.) illustrative decisions as to the 
sufficiency of rules framed for the pro- 
tection of railroad servants; (IX.) illustra- 
tive decisions as to the sufficiency of rules 
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framed for the- protection 
in miscellaneous employments; (X.) 
relation between the doctrine of com- 
mon employment and the duty of 
a master to promulgate rules; (4) duty 
of making rules, assignability of: (D) 
duty to publish the rules, assignability 
of; (c) position of employees vested with 
power to suspend general rules by special 
directions: (XI.) duty of the servant in re- 
gard to the rules promulgated by his em- 
ployer: (a) generally; (>) violation of rule 
by plaintiff not a bar to recovery, unless 
shown to be proximate cause of injury; 
servant not bound by rules not known 
to him: (1) general principles stated; (2) 
when a servant is deemed to have knowl- 
edge of a rule; (d) validity of rules as re- 
gards employees: (1) public policy; (2) 
reasonableness; (e) illustrative cases with 
regard to the violation of rules by the 
servant; (f} waiver of rules habitually 
disregarded; (g)- obligation of rules and 
other duties, effect of conflict between; 
(h) injuries caused by coservants’ viola- 
tion of rules, liability for: (1) under com- 
mon-law principles; (2) under statutes 
modifying the common law 305 


Railroads, 
Rules. 


of servants 


(c) 


See MASTER AND SERVANT, 


See MASTER AND SERVANT. 


The part containing any note indexed will be sent 
with CASE AND COMMENT for one year for $1. 
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Among the New Decisions. 


Appeal. 


A common-law right of appeal is denied in 
McClain v. Williams (S. D.) 43 L. R. A. 287, 
where it is held that the legislature may limit 
the right to cases involving a specified amount 
where the Constitution gives the supreme 
court appellate jurisdiction only, under regu- 
lations prescribed by law. 


Bankruptcy. 

Contingent debts or contingent liabilities 
under the bankruptcy act of 1867 are held, in 
Wight o. Gottschalk (Tenn.) 43 L. R. A. 189, 
not to include a liability on a covenant of 
warranty so long as there was no hostile asser- 
tion of paramount title, and therefore this was | 
not cut off by a discharge in bankruptcy ren- | 
dered before the breach of the covenant had | 
ripened into an actual demand, 


Banks, 


The rediscounting of paper by one bank | 


with another is held, in Auten o. United | 





States Bank, — U. 8. -—, Advance Sheets, 622, 
not to be out of the usual course of business 
sO as to give notice that it may be in excess of 
authority. 


Bills and Notes. 


The negotiability of a note which contains 
a clause reserving the title to property for 
which the note is given until payment thereof, 
with a right to retake it in case of nonpay- 
ment, is sustained in Choate v. Stevens (Mich.) 


43 L. R. A. 277. 


Building and Loan Associations, 
The right of a building, loan, and invest- 
ment society to execute negotiable paper is 
held, in Grommes 2. Sullivan (C. C. App. 
7th C.) 43 L. R. A. 419, to be implied in the 
power to incur debts for various purposes and 
to sell and mortgage property. 


Carriers. 


A penalty for failure of a railroad company 
to furnish cars to a shipper is enforced in 
Houston East & W. T. R. Co. v. Campbell 
(Tex.) 43 L. R. A. 225, and it is held that 
there was no necessity of a contract for the 
cars to make the carrier liable for refusal to 
furnish them. 

The right of a passenger to take small pack- 
ages of merchandise with him which do not 
constitute baggage, although not a common- 
law right, is held, in Runyan v. Central R. 
Co. (N. J.) 43 L. R. A. 284, to belong to a 
passenger after the carrier has for a long time 
acquiesced and made provision for the cur- 
riage of such packages, until due notice of 
the rescission of the permission. 

A passenger who leaves his seat in a car on 
a dummy railroad, and goes down on the 
lower step of the back platform as the train 
slows up for a street crossing where he in- 
tends to stop, while it is passing over the 
street at a speed of about 3 miles an hour, is 
held, in Watkins vo. Birmingham R. & E. Co. 
(Ala.) 43 L. R. A °°, to be not guilty of 
negligence, as matter of law, which will pre- 
clude his recovery for injuries caused by a 
sudden jerk of the car, which throws him to 
the ground. 

Mere standing place on the inside of a car 
is held, in Graham v. McNeill (Wash.) 43 L. 
R. A. 300, to be insufficient accommodation 
to charge a passenger with negligence in 
standing on the car platform. 
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A passenger carried beyond destination, 
and placed by the conductor in a hotel to 
await a return train on the following day, is 
held, in Central of Georgia R. Co. ». Price 


(Ga.) 43 L. R. A. 402, to have no right of | 
action against the railroad company for dam- | 


ages sustained at the hotel in consequence of 
its proprietor’s negligence, unless the con- 
ductor had express authority to constitute 
him the carrier’s agent in caring for the pas- 
sengcer. 

A mistake in a bill of lading by stating 
rates less than those scheduled for interstate 
transportation is held, in Southern R. Co, 2. 
Harrison (Ala.) 43 L. R. A. 385 (overruling a 
prior decision and following a decision of the 
United States Supreme Court), to be ineffect- 
ual to prevent the carrier from recovering the 
full schedule rate as a condition of delivering 
the goods. 

A state statute requiring 1,000-mile tickets to 
be sold by railroad companies for less than ordi- 
nary rates of fare, good for use by the pur- 
chaser and his wife and children, if named on 
the ticket, and valid for two years after date 
of purchase, is held, in Lake Shore & M.S. R. 
Co.v.Smith,— U. S.—, Advance Sheets, 600, to 
be unconstitutional as a denial to the railroad 
companies of due process of law and equal 
protection of the laws, 





Conflict of Laws. 


The law of the state in which a contract 
for interstate transportation is made is held, 
in Illinois Central R. Co. ». Beebe (Ill.) 43 L. 
R. A. 210, to control a stipulation restricting 


the carrier’s liability, if the contract is entire | 


and indivisible, although the claim on the con- 
tract arises in another state. But so far as 
the law of a state in which a contract for 
interstate transportation is made conflicts with 
the Act of Congress to Regulate Commerce it 
is held, in Southern R. Co. 2, Harrison (Ala.) 
43 L. R. A. 385, to be inapplicable, 





Constitutis.:2l. Law. 





A state statute forbiddirg all but duly ap- 
pointed agents of transportation companies to 
engage in the business of a ticket broker is 
held, in Peuple, ex rel. Tyroler, ». Warden of 
New York City Prison (N. Y.) 43 L. R. A. 
264, to be in violation of the constitutional 
guaranty of liberty, and not justified as an 
exercise of police power. 
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Contracts. 


A promise to pay a debt when the debtor 
‘might feel able to pay” is held, in Pistel ». 
American Mutual L. Ins. Co. (Md.) 43 L. R, 
A. 219, to create a legal and moral obligation 
to pay when the debtor is able, and require 
| him honestly to exercise his judgment as to 
that fact. 

The mere expression of dissatisfaction with 
an article furnished under a contract provid- 
ing that it shall be satisfactory is held, in 
Worthington ov. Gwin (Ala.) 43 L. R. A. 382, 
insufficient to justify a termination of the 
contract, when there was no actual dissatis- 
faction; and a slight defect in a small quan- 
tity of material delivered under a contract for 
successive shipments is held insufficient to 
justify an abandonment of the entire con- 
tract. 

The performance of services of a peculiar 
character, the value of which cannot be esti- 
mated by a pecuniary standard, under a parol 
contract for the purchase of real estate, is 
held, in Svanburg v. Fosseen (Minn.) 43 L. R. 
A. 427, sufficient to take the contract out of 
the statute of frauds,—especially when it is 
impossible to restore the purchaser to his 
original situation. 








Copyright. 


The serial publication of ‘‘ The Autocrat of 
|the Breakfast Table” in ‘‘The Atlantic 
Monthly ” before taking steps to secure a copy- 
right is held, in Holmes v. Hurst, — U. 8S. —, 
Advance Sheets, 606, to be such a publication 
under the copyright law as to vitiate the 
subsequent copyright of the whole book, 





Corpse. 

Neither the probate court nor the personal 
| representative of a deceased person is held, in 
O'Donnell v. Slack (Cal.) 438 L. R. A. 388, to 
have any right to the body, in the absence of 
any testamentary provision on the subject, 
or to control the manner of its disposal or the 
place of its interment. 





Courts. 


The jurisdiction of a court to enjoin a for- 
leign insurance company against collecting 
| excessive assessments from a resident of the 
local jurisdiction, or forfeiting his policy for 
| nonpayment, is denied in Clark 7. Mutual Re- 
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serve Fund Life Asso. (D. C.) 43 L. R. A. 390, 
on the ground that the relief sought would 
interfere with the internal affairs of the cor- 
poration. 





Criminal Law. 


The constitutional right of an accused to be 
confronted with witnesses against him is 
held, in Kirby v. United States, — U. 8. —,Ad- 
vance Sheets, 577, to be violated by the pro- 
vision of the act of Congress of March 3, 
1875, which authorized judgment of convic- 
tion of the principal felons for embezzling, 
stealing, or purloining property of the United 
States to be given in evidence against a re- 
ceiver of the property to prove the fact that it 
had been embezzled, stolen, or purloined. 





Damages. 


The loss of a reward offered for the cap 
ture of a criminal is held, in McPeek 2», 
Western Union Teleg. Co. (Ia.) 43 L. R. A. 
214, to be recoverable as a part of the dam- 
ages for failure to deliver a telegram giving 
advice as to the whereabouts of the fugitive, 
although it did not show on its face the pur- 
pose for which it was sent, but the com- 
pany knew that a message relating to the 
capture was expected. 





Eminent Domain. 


A change of a county road to a city street 
in consequence of the incorporation of a city 
is held, in Huddleston vo. Eugene (Or.) 43 L. 
R. A. 444, not to impose an additional servi- 
tude upon the land over which the road runs, 
so as to require any new condemnation. 





Executors and Administrators. 


The proceeds of a partition sale of the lands 
of a decedent are held, in Smith o. Smith 
{Il].) 48 L. R. A. 403, to be real property, and 
not personalty to which an administrator ap- 
pointed at the domicil of the deceased in an- 
other state is entitled, and are unaffected by a 
judgment at the domicil of the decedent mak- 
ing a family allowance to his widow. 





Fire Escapes. 


The failure to construct fire escapes on a 
hotel as required by an ordinance is held, in 
Weeks v. McNulty (Tenn.) 43 L. R. A. 185, 
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insufficient to make the proprietor liable for 
the death of a guest by fire, where it does not 
appear that the fire escape would have af- 
forded him any benefit, but there is evidence 
that he had locked himself in his room and 
tried to break the door to make his escape, and 
also that he might have escaped safely by 
leaping from the window to the roof of au ad- 
joining building. 





Fisheries. 

The owner of land over which a brook 
flows is held, in State vo. Theriault (Vt.) 43 L. 
R. A. 290, not to be deprived of property 
without compensation by a statute allowing 
commissioners to place fish in the stream and 
prohibit fishing therein for a term of years, 
as the law is justified as a constitutional regu- 
lation of internal police, and a provision giv- 
ing the inhabitants the right to fish ‘in all 
boatable and other waters (not private prop- 
erty) under proper regulations, to be hereafter 
made and provided by the general assembly.” 





Husband and Wife. 


A woman to whom an infectious disease 
was communicated by a man with whom she 
had contracted a void marriage while she had 
a former husband is held, in Deeds v. Strode 
(Id.) 43 L. R. A. 207, to have no, right of ac- 
tion against the man with whom she was liv- 
ing, on account of the injury, where he had 
not been guilty of any fraud or deceit in 
bringing about their relations. 





Incompetent Persons, 


A peculiar case respecting the liability of a 
person for negligence while insane or mentally 
incompetent is that of Williams v. Hays (N. 
Y.) 43 L. R.A. 258, holding that the charterer 
of a vessel, who is in command, is not liable 
for her loss because of a lack of care or skill 
in her navigation after he has become irrespon- 
sible on account of physical and mental ex- 
haustion resulting from his being continu- 
ously on duty in efforts to save the vessel 
during a storm, 





Infants. 


An order of court for the mortgage of an 
infant’s property, rendered in the exercise of a 
limited but statutory jurisdiction, and pro- 
cured by fraud, to secure a debt contracted 
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by the guardian in carrying on business with- | 
out authority in the infant's name, is held, in | 
Warren o. Union Bank (N. Y.) 48 L. R. A. 

256, to be invalid and subject to attack by a 

suit in equity. 


Injunction. 

An injunction against the construction and 
operation of an electric railway on a public 
street without legislative authority is denied 
in Birmingham Traction Co. 0. Birmingham | 
R. & E. Co, (Ala.) 43 L. R. A. 233, on the} 
ground that the construction of the road | 
would be a mere private trespass for which | 
compensation could be had at law. 





Internal Revenue. 


The war revenue stamp tax imposed on 
sales of exchanges or boards of trade is held 
constitutional in Nicol » Ames, — U. 8. —, 
Advance Sheets, 536, against the contention | 
that it is a direct tax which the Constitution | 
requires to be levied by the rule of apportion- 
ment. The court holds that it is not a tax| 
upon the business itself or the property sold, 
but is in effect a duty or excise laid upon the 
privileges of the board of trade or exchange. 








Intoxicating Liquors. - 


The mere fact that the sale and drinking of | 





currence, although other elements of negli- 
gence are alleged. 





Master and Servant. 


The legal duty of an employer with respect 
to rules for the safety of employees is held, in 
Nolan . New York, N. H. & H. R. Co 
(Conn.) 43 L. R. A. 305, not to be violated by 
the failure of a railroad company operating a 
single-track road to provide in its rules for 
giving those in charge of trains telegraphic in 
formation of the relative position of other 
trains going in the same direction. 

The same doctrine is held in Little Rock & 
M. R. Co. o. Barrie (C. C. App. 8th C.) 43 L. 
R. A. 349. 





Municipal Corporations. 


The liability of an incorporated town for 
personal injuries occasioned by the firing of 
squibs, rockets, fireworks, and firearms on the 
streets, by a crowd of citizens, is denied in 
Bartlett ». Clarksburg (W. Va.) 43 L. R. A. 


| 295, although such acts are done with the 
| knowledge and consent of-the town authori- 


ties. 


Officers. 


A statute changing the time for election of 
township trustees, whereby those holding over 
until the next election will hold for a period 
longer than the constitutional! limit of tenure, 


intoxicating liquors was only an incident, and | js sustained in State, ez rel. Harrison, 7. Me- 
not the main object, of a social club, and that| naugh (Ind.) 48 L. R. A. 408, on the ground 
only members are permitted in the rooms, is| that the statute does not extend the term of 
held, in Mohrmann @. State (Ga.) 43 L. R. A.| office, but that the extension of the term is 
398, insufficient to make the place any less a} made by operation of another constitutional 
tippling house within the restrictions of a| provision requiring officers to hold over until 
statute. their successors qualify. 





Judgment. 

Judgment and execution against one of the | 
makers of a joint note, for his proportionate 
share, are held, in Sully 7. Campbell (Tenn.) 
43 L. R. A. 161, to leave the other makers 
liable for the amount still unpaid, where the 
statute makes the note joint and several, 

Judgment upon the merits in an action for 
negligence is held, in Columb o. Webster 
Mfg. Co. (C. C. App. Ist C.) 43 L. R. A. 195, 


Parks. 

One who can look out from the front of his 
house, with an unobstructed view, upon a 
park near by, is held, in Douglass ». Mont 
gomery (Ala.) 43 L. R. A. 376, to be entitled 
to maintain a suit to prevent destruction of the 
park in violation of the trust created by its 
dedication, although he may not be strictly an 
abutting owner. 

The right of a railroad company, given by 


to constitute a bar to another action for the ; Statute, to construct its railroad across a pub- 
same injury, grounded on the defendant’s}lic road, is held, in St. Paul & D. R. Co. ». 
fault or negligence in respect to the same oc-° Duluth (Minn.) 43 L. R. A. 433, not to extend 
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to branch roads which are neither a part of | Transit Co. ». Hall, — U. 8S. —, Advance 


nor appurtenant to the main line, Sheets, —-, although tbe cars are employed as 


vebicles of transportation in the interchange of 








Receivers. interstate commerce, 
Nonresident creditors of a corporation in Telegraphs, 
the bands of a receiver, if they are not resi- —— 
dents of the state in which he is appointed,| The sender of a telephone message to a 


are held, in Linville 0 Hadden (Md.) 43 L. R. | telegraph operator, with directions to send it 
A. 222, to have the same right that domestic | by telegraph, is held, in Carland c. Western 
creditors have to contest the receiver's title to} Union Teleg. Co. (Mich.) 43 L. R. A. 280, to 
property, and are not estopped from pursuing | be unaffected by a regulation, of which he 
attachments in other states, by filing a claim | did not know, that all messages must be given 
with the receiver, where they expressly re-| to the agent in writing. 

serve their rights under the attachments. 








‘ Trial. 
Street Railways. ca 


The constitutionality of a statute providing 
for a special jury commissioner in the counties 
of a certain population for the selection of a 
special jury list for criminal cases is sustained 
in People o. Dunn (N. Y.) 48 L. R. A. 247, 
against objections on various grounds. 


The absolute right of a corporation to use 
the street-railway tracks of another curpora- 
tion is held, in Ingersoll v. Nassau Electric R. 
Co. (N. Y.) 43 L. R. A. 286, to be protected 
against a subsequent statute which would 


make the exercise of that right depend on the 
; mec i Vendor and Purchaser. 
consent of abutting owners, 








A vendee who has made default on a con- 
tract of which time is the essence is denied 
the right to recover the moneys paid on the 
contract, in Glock o. Howard & W. C. Co. 
(Cal.) 43 L. R. A. 199, unless he can make a 
showing of fraud, mistake, surprise, or other 
ground of purely equitable cognizance, ex- 
cusing the breach ; and the vendor's right to 
retain the money is held not to be lost because 
the parties have made a void provision that 
they shall be held as stipulated damages, 


Taxes. 





Che taxation by a city of a bridge and its 
appurtenances between low-water mark on 
the two sides of the Ohio river, but within the 
fixed boundary of the city, is held, in Hen- 
derson Bridge Co. 2. Henderson, — U.S. —, 
Advance Sheets, -—, to be lawful, and not to 
constitute a taking of private property for 
public use without just compensation because 
that part of the bridge which is over the river 
is not benefited as much or as distinctly by 
the police protection of the city as the part 
which is above low-water mark. And the 
fact that the bridge was erected by consent of 
Congress, and is used for interstate commerce, 
is not deemed sufficient to exempt it from 
state taxation. 

A state tax nominally on the franchise of a 
national bank, but in reality upon all its in- 
tangible property, is held, in Owensboro Nat. 
3ank v. Owensboro, — U. 8S. —-, Advance 
Sheets, ——, to be in violation of U. 8S. Rev. 
Stat. § 5219, which allows a tax only on the 
shares of stock in the name of the stockhold- 
ers and the real estate of the bank. 





Waters. 


The liability of a city for damages caused 
by the bursting of a water main is held, in 
Esberg-Gunst Cigar Co. 0. Portland (Or.) 43 
L. R. A. 435, to be unaffected by the fact that 
the works were built under legislative author- 
ity and under supervision of a committee ap- 
pointed by the legislature. 
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Recent Articles in Caw Journals 
and Reviews. 
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‘Innkeepers Refusing to Entertain Guests. 
—63 Justice of the Peace, 227. 
‘Professor Gray’s Criticism of the Rule 


State taxation of the average number of re- 
frigerator cars used by railroads within the 


state, but owned by a foreign corporation | against Perpetuities in New York,”—59 Al- 
which has no office or place of business in the | bany Law Journal, 351. 
| ‘‘ Effect on Surety’s Liability of Extension 


state, is upheld in American Refrigerator 
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of Time in Consideration of the Payment of 
Interest in Advance.”—48 Central Law Jour- 
nal, 292. 

‘*Government Control of Transportation.” 
—38 American Law Register, N. S. 151. 

‘*The Status of the Law Governing the 
Liability of Irregular Indorsers.”—-48 Centra] 
Law Journal, 311. 

“Recovery of Money Paid on Forged In 
struments.”—3 Law Notes (Am.) 5. 

** A Question under the Bankrupt Act.”— 
5 Virginia Law Register, 812. 

‘**Dying without Issue’ in Virginia.”—5 
Virginia Law Register, 804. 

‘An Episode in the Affaire Dreyfus.”—8 
Yale Law Journal, 272. 

‘*Magna Charta.”"—8 Yale Law Journal, 
262. 

‘A New Departure. (Equal Rights of 
Citizens.)”—8 Yule Law Journal, 255. 

‘*Constitution or Theory.—Which? ”— 11 
Green Bag, 152. 

‘Jeremy Bentham.”—7 American Lawyer, 
146. ; 

‘*The Mission of a Bar Association, or 
Some Failures of the Self-Governing Princi- 
ple.”"—7 American Lawyer, 141. 

‘* Legislative Competition for Corporate 
Capital.”"—7 American Lawyer, 136. 

‘* Two Theories of Consideration,”—12 Har- 
vard Law Review, 515. 

‘Interstate Crime and Interstate Extradi- 
tion.” —12 Harvard Law Review, 532. — 

‘*Law and Fact.”—12 Harvard Law Re- 
view, 545. 

‘*Patent Rights and Copyrights.”—12 Har- 
vard Law Review, 553. 

‘* Reasons why the Appellate Jurisdiction 





of the Supreme Court in Patent Causes should | 


be Restored.”—8 Yale Law Journal, 291. 


‘‘The Right of an Infant to Disaffirm His | 


Executed Contracts.” —5 Western Reserve Law 
Journal, 57. 

‘‘Comparative Constitutional Law of the 
United States and Canada.”—7 American 
Lawyer, 190. 

‘*Survivorship in Common Disaster.”— 3 
Law Notes (Am.) 24. 


** Preferred Demands against Insolvent Es- | 


tates.” —48 Central Law Journal, 350. 


-_ 


New Books. 





Supplement to ‘‘ Mews’s Digest of English | 


Case Law for 1898.” (Boston Book Co., Bos- 
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**Green Bag.” Subscription Edition. (Bos 
ton Book Co.) 10 Vols. with Index 25 


Vol. VIL. (Supplement) of ** Tuompson on 
Corporations.” (Bancroft-Whitney Co., San 
Francisco, Cal.) $6 

Ninth Edition of *‘ Desty’s Federal Procedure 
and Forms.” (L. C. P. Co., Rochester, N. Y.) 
4 Vols. $12. 

** Skill in Trials.” 2d Ed. By J. W. Dono 
van. (Williamson Law Book Co., 
N. ¥.) 1 Vol. $1 

‘““Webb & Meigs’s Digest of Tennessee Re- 
ports, Vols. 1-100.” (F. H. Thomas Law Book 
Co., St. Louis. Mo.) 3 Vols. $24 

‘*Modern Law of Municipal Securities.” 
By Bayard T. Hainer. (L. C. P. Co., Roch 
ester, N. Y¥.) 1 Vol. $6. 


Qe 


tochester, 


Ghe Humorous Side. 


OccURRED IN THE AFFIRMATIVE.—A gem 
from the records of a Missouri court given in 
an address by Hon. William H. Wallace is 
the following lucid verdict in a lunacy case : 
‘‘We, the jury, impaneled, sworn, and charged 
to inquire into the iusanguinity of Hezekiah 
Jones, do occur in the affirmative. ” 

Fits THE CASE WITH A CaSE OF Fits. — 
A suggestion of an attorney that the court 
could not understand and properly determine 
the case unless the action be translated into 
one of the old common-law forms of actions, 
and that when that is done it would be seen 
that the action could not be maintained, is 
characterized by the court as having “ its 
precedent in the physician who, in a difficult 
case, proposed to give his patient something 
to throw him into fits, on the ground that he 
was infallible in turing fits. ” 

Tue Power Wuicu Disposes.—Like the 
flowers that bloom in the spring, the ancient 
maxim that says ‘‘ Man proposes but God dis- 
poses ” seems to be regarded by one of our 
| state courts of last resort as having nothing 
to do with the case. Ina petition for rebear- 
ing counsel feelingly complained that the 
|court ‘‘propose to repudiate” a construc- 
tion, which it had been relied upon to give to 
a certain statute, like that given by Federal 
courts to a similar Federal law. Whereupon 
the court, with dignity, remarks that counsel 
might without much effort have recollected 
that the court, in the construction to be given 
to the Constitution and statutes, ‘‘ does never 





ton, Mass.) 1 Vol. $3.50 





| propose, but finally decides. ” 
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The text of the statutes alone 
Simple, plain law and its interpre- 


tation by the local courts, telling you your exact standing in them. 


Law of Inj un¢tions 
By Chas F Beach, 2 vols $12 prepaid 


A COMPLETE and standard work on the 
4 modern law of injunctions as deter- 
mined by the courts and statutes of the United 
States and England; written by an able and 
distinguished author. Contains over 10000 
late citations from State and Federal courts. 
Perhaps you want it today. If so, wire our 


nearest house. 


Building and Loan Associations 
By Thornton & Blackledge, 1 vol $6 


HE rapid growth of these associations 
makes a modern up to date work on the 
subject a necessity. This gives all reported 
cases in Federal, State, Supreme and Appel- 
By-laws of English and Ameri- 
can associations are contrasted, 


late courts 


An Appen 
dix gives the state statutes on the subject. 
The latest and best work. 


The two indispensable 


Collier on Bankruptcy 


In one volume $5 net 


T is only necessary to say that four large 
editions of this work have been printed 
since it first appeared, Sept 28, 1898, to show 
> its value. It was written with special refer 
Act, 


complete treatise on the subject. 


ence to the new Bankruptcy but is a 
The Rules 
of Practice of the U S Court, and Official 


Forms are given in full 


Thompson on Corporations 


Vol 7, just out, $6 delivered 
Vol 1-7, $42 delivered 


TEW text, 500 pages of decisions render- 

ed since publication of Vols 1-6. A 
treatise on Building and Loan Associations, 
by Judge Endlich. A thorough and exhaust- 
ive index to the whole work, with a table of 
4000 cases cited in the new volume. 


need it to complete the work. 


You 


Bouvier’s Law Dictionary 


Rawle’s Revision. 2 vols $12 net 


HE latest edition of the great standard 
dictionary. Revised and brought down 
to date by that eminent legal scholar, Hon 
Francis Kawle. ‘*A good wine needs no bush” 
and Bouvier has been the mentor of two gen- 
erations of lawyers. It is the ‘‘Century Dic- 
tionary” of law dictionaries. Circulars on 
request. 


works on Bankruptcy 


Digest of Bankruptcy Decisions 
By E C Brandenburg $6.50 net 


HE exceptional facilities of the author, 

as Asst U S Atty Gen in charge of Bank- 
ruptcy matters, assures a complete library of 
bankruptcy law. It isin fact a complete digest 
of all the courts in this regard to date. All de- 
cisions found in National Bankruptcy Register 
(now out of print) are given, with references 


also to all others. A singularly timely work. 





Keep up with the current Decisions of the 
United States Supreme Court by means 
of the standard “Co-op” edition. 


6 A YEAR will give you the decisions of the 
term bound in one volume, giving the 
matter of four official volumes, and the official 
paging, and being the continuation of our 
“Law ed”—the only correct, complete, uni- 
form, annotated edition of these reports pub- 
lished, and used exclusively by the justices. 

It will also give you opinions as soon as 
handed down in ‘Semi-Monthly Advance 
Sheets.” These give as full a report as is given 
in the bound volumes, but for the sake of 
promptness, they lack the counsel’s briefs and 
the annotation of the ‘*Co-op” permanent 
edition, which need careful and time-taking 
editorial preparation. 

Order now and we will include without 
extra cost *‘ Advance Sheets” containing decis- 
ions for the balance of the present term of the 
court with the volume for next term. ‘The ofh- 
cial edition costs twice as much and lacks the 
valuable annotation feature of the “Co-op” set. 


On application we will quote you prices 
on the complete set cash, or terms if desired. 
Other editions or books taken in exchange. 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO 
_Ne os a oot ROCHESTER N Y Chicago 


ens ~ 158 Adams St 
75 Co tlandt c42 Stevenson Bldg Indianapolis Rand-McNally Bldg 








